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| nt roducti on

[1] The plaintiff, Harinder Singh Walia, brings this action
seeking specific performance, or alternatively, damages for
breach of contract against the defendant, Nirmal Singh Gandhi
The defendant counterclains for danages for breach of
contract. The parties agree that they entered into a binding
contract, but each alleges that the other breached the

contract.

[2] The plaintiff alleges that the parties entered into a
contract of purchase and sale of a tractor-trailer on or about
Novenber 16, 2002. This contract was conditional upon the
plaintiff being approved and hired by a conpany known as

Ver sacol d G oup Warehouse and Transportati on Services
(“Versacol d”). The defendant |eased a tractor-trailer and had
recently, since the beginning of Novenber 2002, been enpl oyed
by Versacol d as a dependent contractor/owner-operator. The

agreed price for the tractor-trailer was $50, 000.

[3] The defendant agrees that the parties entered into a

bi ndi ng contract on Novenber 16, 2002. He says that the
contract was for the purchase and sale of the tractor-trailer,
t he agreed price was $50, 000, but the contract was not

condi tional upon the plaintiff obtaining enploynent. The

contract included the opportunity for enploynment with
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Versacold. 1In any event, the plaintiff did obtain enpl oynent

with Versacold

Narrative and Fi ndi ngs of Fact

[4] |In early Novenber 2002, the defendant obtained enpl oynent
w th Versacold and on Novenber 1, 2002 he entered into a | ease
agreenment with Sovereign Leasing Corporation (“Sovereign”) for
a 1992 International Tractor and a 1980 trailer (the “tractor-
trailer”). The |lease included an option to purchase the
tractor-trailer for $3,000 after 36 nonths. The defendant’s

| ease paynments were $1,374 per nonth, including taxes.

[5] The defendant found the work at Versacold quite difficult
and after two weeks he considered | eaving. He was able to
obtain another job with Gulf Islands Cartage Co. Ltd. (“Qulf
Islands”). In order to obtain that job, the defendant was
required to purchase a different kind of vehicle. He then
took steps to sell his interest in the tractor-trailer, and to

pur chase anot her vehicle.

[6] [In md-Novenber 2002, the defendant placed an
advertisenent on Radio India for the sale of the tractor-
trailer and the opportunity to obtain enploynent wth
Versacold. The plaintiff heard the ad, was interested, and

contacted the defendant, who he knew previously.
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[7] The plaintiff had been enpl oyed by D anond Delivery for
approxi mately seven years. In Novenber 2002, he was on | eave

fromthat position and was working tenporarily for another

conpany.

[8 On Friday, Novenber 15, the plaintiff went with the

def endant to Versacold and drove with the defendant for the
day. He decided he would like the job and the follow ng day,
Novenber 16, the plaintiff and defendant entered into an
agreenent whereby the plaintiff would purchase the defendant’s
interest in the tractor-trailer for $50,000, provided the
plaintiff was able to obtain enploynent with Versacold. On
Monday, Novenber 18, the plaintiff and the defendant went to
meet with M. den Slobodian, the Regional D strict Mnager
for Versacold. The defendant had advised M. Sl obodian that
his job with Versacold was not working out for himand he

i ntroduced the plaintiff to M. Sl obodian as a proposed
owner / operator who woul d purchase the defendant’s tractor-

trailer, if he were approved for enpl oynent.

[9] The plaintiff was required to submt an application to
Ver sacol d, who would screen the plaintiff and approve himfor
enpl oynent. The plaintiff nade his application. On Novenber
30, 2002, the plaintiff paid to the defendant a deposit for

the purchase of the tractor-trailer in the anmount of $7,500.
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[ 10] From Novenber 18 to Decenber 5, 2002, the plaintiff drove
with the defendant in the tractor-trailer, so that the
defendant could train the plaintiff. On Decenber 5, 2002,

Ver sacol d advised the plaintiff that he had been approved for

enpl oynent .

[11] Meanwhil e, on Novenber 21, 2002, the defendant accepted a
full-tinme position with Gulf Islands, which was to comrence
when t he defendant purchased or leased a truck. This position
was to pay the defendant $38 per hour and it was to involve

| ess | abour than the job with Versacold. On Decenber 2, 2003,
t he def endant purchased a 1999 Ford Sterling truck for

$50,000. In order to finance this purchase, the defendant
obt ai ned a | oan from Canada Trust for $40,000. In addition to
payi ng the bal ance of $10,000 plus taxes, the defendant’s

nont hly | oan paynents were $666. 67.

[12] On Decenber 5, 2002, when the plaintiff’s enploynent with
Versacol d was approved, the plaintiff paid the balance of the
purchase price for the tractor-trailer. He also advised

Di anond Delivery that he would not be returning to work as he

had found ot her enpl oynent.

[13] The plaintiff paid $8,966.41 to the defendant and $35, 023
to Sovereign. The plaintiff also paid an additional sum of

$2, 250 so that the defendant could pay the 7% provincial sales
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tax payable on the transfer of the tractor-trailer from
Sovereign to the defendant. 1In total, as of Decenber 5, 2002,
the plaintiff had paid to the defendant a total anount of
$53,739. 41. The defendant used the plaintiff’'s $8, 966. 41

paynment for the down paynent for his new truck.

[14] The parties then took steps to arrange for title to the
tractor-trailer to be transferred fromthe defendant to the
plaintiff. The plaintiff and the defendant obtained transfer
papers from Soverei gn and then attended at Gold Key I|Insurance
Ltd. The insurance agent, M. Sandhu, advised themthat
Sovereign was required to transfer title first to the

def endant and then the defendant would be able to transfer
title to the plaintiff. The parties returned to Sovereign to
obtain the proper transfer papers. By that tinme it was |ate
in the day, and they agreed to do the transfer the foll ow ng

day.

[15] It is at this point that the evidence of the plaintiff
differs with the evidence of the defendant. The plaintiff
says that he called the defendant about the transfer the
foll owm ng day, and every day after that until Decenber 11, but
t he defendant was putting himoff. The defendant says that he
was calling the plaintiff, but the plaintiff was putting him

off. The cellular phone records of the plaintiff and of the
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def endant confirmthat each of themcall ed the other nunerous

ti mes between Decenber 6 and Decenber 11, 2002.

[16] During this tinme, the plaintiff was working at Versacold,
using the tractor-trailer. On Decenber 9, the defendant
purchased new tires and a Gulf Islands decal for his new

truck, and he worked at Gulf |slands on Decenber 10.

[17] On the evening of Decenber 11, the parties nmet at Gold
Key Insurance. The plaintiff says that they nmet in the
parking | ot and that the defendant advised himthat he wanted
a further $5,000 for the tractor-trailer. The defendant did
not like his new job. The plaintiff was upset by this denmand,
and refused to pay it. The parties did not go in to the

i nsurance office and never affected the transfer.

[ 18] The defendant says that the parties went into the

i nsurance office, but the plaintiff was worried that the
conputer did not show any cl earance for the | ease and he

t hought sonet hing was wong. He says that the plaintiff
refused to conplete the transfer. The defendant told the
plaintiff to nake up his mnd the follow ng day. The next

day, the parties net at the Versacold yard. The plaintiff
told the defendant he wanted his noney back, returned the keys

to the tractor-trailer and left in his own truck.
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[19] M. Sandhu testified in rebuttal that the plaintiff and
the defendant canme into the Gold Key office only once, on the
day they sought to register the transfer, but were told they
needed further papers from Sovereign. M. Sandhu, who knows
the plaintiff, worked from1:00 pmto 9:00 pm Monday to
Friday, and he would have been in the office on the evening of
Decenber 11, 2002. He did not recall the parties com ng back
to the office and having a discussion about the transfer, as
al l eged by the defendant. He only saw the two of them

together in the office on one occasion.

[ 20] On Decenber 13 and 14, the defendant refunded the ful
anmount to the plaintiff, which the plaintiff accepted. This

is not in dispute.

[21] From Decenber 5 to Decenber 11, the plaintiff drove the
tractor-trailer for Versacold. Because the defendant was
still on title as the |essor of the tractor-trailer, all of

the revenues for that work were paid to the defendant.

[22] After Decenber 11, 2002, the plaintiff went back to speak
to M. Slobodian at Versacol d about obtaining enpl oynent.
However, M. Slobodi an advised himthat the defendant had
changed his m nd and he had no need for a further
owner/operator in addition to the defendant. The plaintiff

did not want to return to Dianond Delivery; he said he had
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| ost his seniority. Instead, he | ooked for other work. He
obtained a position with Strait Express on January 10, 2003.
He worked there until August or Septenber of 2003, after which
he opened his own delivery business, purchasing severa

trucks. He ran this business until Cctober 2004, when he
closed it because he was not making any profit. More
recently, the plaintiff obtained enploynment as a driver,

earni ng $18. 00 an hour.

[23] The defendant did not return to his job at Qulf Islands.
He returned to his job at Versacold. He sold his truck back
to the deal ership for the sane price he paid, |ess $7,466, the
amount of sales taxes. He said he had no choice, because he
could not sell the tractor-trailer quickly enough to retain
his enpl oynent with Versacold. He said that Versacold woul d
fire himwith his tractor-trailer if he did not operate it.

He also said that his wife had to quit her job because he had

| onger hours of work at Versacol d.

[24] The plaintiff clainms that subsequent to the dispute with
t he defendant, he becane depressed and found it very difficult

to obtain replacenent enpl oynent.

[25] M. Mhanedali, counsel for the plaintiff, submts that
the plaintiff’s evidence ought to be preferred over the

def endant’ s evidence. He says that it makes no sense for the
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plaintiff to have not wanted to conplete the transfer. He had
paid the full purchase price, as well as an additional anount
that the defendant was to re-pay, he had quit his previous
enpl oynent, he had been trai ned and had been worki ng at
Versacold on his own since Decenber 5. It is significant that
M. Sl obodi an understood fromthe defendant that he had
changed his m nd about his agreenent with the plaintiff.
Further, M. Sandhu’s evidence supports the plaintiff’s

evi dence.

[26] M. Mattoo, counsel for the defendant, submits that it is
i nprobabl e that the defendant breached the contract. He had
taken a new job and purchased another truck in reliance on the
contract. The new job with Gulf Islands was a better job, and
his nmonthly paynments were considerably | ess than the nonthly
paynments under the |lease for the tractor-trailer. As a result
of the breach, he had to quit his new job and return to his
old job at Versacold. He had to borrow noney from his

relatives to re-pay the plaintiff.

[27] The plaintiff clearly relied on the contract. As soon as
the plaintiff obtained the approval of Versacold for
enpl oynent, he quit his previous enploynent, paid the bal ance
of the purchase price and began working full-tine at

Versacold. All of his conduct is consistent with his
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understanding of the terns of the contract — i.e. that it was
condi tional upon the plaintiff obtaining enploynent with
Versacold. Hi s evidence was consistent. The job was
important to him | find it inprobable that he woul d suddenly
change his m nd because he was concerned about whether the
defendant had title to the tractor-trailer. He knew that the

def endant was the | essor and not the registered owner.

[ 28] The defendant also relied on the contract. He says,
however, that the contract was not conditional upon the
plaintiff obtaining enploynent with Versacold. After the
plaintiff paid the $7,500 deposit, but before the plaintiff
had been approved for enploynent at Versacold and had paid the
bal ance of the purchase price, the defendant purchased anot her
truck. After the plaintiff paid the balance, and had started
wor ki ng at Versacold on his own, the defendant began worki ng
for &ulf Islands. However, he only worked one day, Decenber
10. His explanation as to why he did not work on Decenber 11
did not make sense. The parties had agreed to neet at Cold
Key I nsurance in the evening, just before the office closed at
9:00 p.m There was no need for the defendant to take that

day off to attend to the transfer.

[29] Although the defendant testified that the Gulf |slands

job was his “dreanf job, he adduced no evidence from Gul f
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| sl ands about the terns of his enploynent, other than his
hourly rate of pay. The defendant said nothing to M.

Sl obodi an about his new job, instead telling himthat he had
famly issues. His explanation as to why he had no choi ce but
to quit this newjob and return to Versacold did not nake
sense. There was no evidence that M. Sl obodian woul d have
fired himif he did not run his tractor-trailer imedi ately.
He made no effort to ook into his options but instead,
suddenly cancell ed his new arrangenents and re-paid the
plaintiff the purchase price. The defendant told M.

Sl obodi an that he had changed his m nd and had sorted out his
famly issues. It appears that he did have a change of m nd,
despite the loss he incurred in the anmount of the sales tax

noni es he had paid on the purchase of the truck.

[30] Further, the defendant’s evidence about the plaintiff’s
reasons for not wanting to conplete the transfer makes little

sense, and is inconsistent with the evidence of M. Sandhu.

[31] For all of these reasons, | prefer the evidence of the

plaintiff to the evidence of the defendant.

[32] | make the follow ng findings of fact:

a) the contract between the parties was conditional on

the plaintiff obtaining enploynent with Versacol d;

2005 BCSC 314 (CanlLll)



Walia v. Gandhi Page 13

b) the contract becane unconditional and binding on
Decenber 5, 2002, when the plaintiff was approved by

Ver sacol d;

C) t he def endant breached the contract by failing to
conplete the transfer of his interest in the

tractor-trailer.

[33] Accordingly, the plaintiff’s claimis allowed and the

defendant’s counterclaimis di sm ssed.

Renedy

a) Speci fi c performance

[34] The plaintiff clainms that he is entitled to specific
performance of the contract on the basis that the tractor-
trailer was uni que because it was connected to enploynent with
Versacold. He relies on a nunber of cases where specific
performance was awarded for breach of contract involving the
sale of land, as well as Jessen v. Holloway Estate, [1994]
B.C.J. No. 1709 (S.C.), which involved the sale of a fishing

boat and |i cences.

[ 35] The defendant says that the plaintiff was nmade whol e by
the repaynent of the purchase price within several days of the

breach and further, that the contract did not involve the
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purchase of a chattel that is unique. Accordingly, the
plaintiff is not entitled to specific performance. Counse

relies on Senel hago v. Paramadevan, [1996] 2 S.C. R 415.

[36] In nmy view, the plaintiff is not entitled to specific
performance, primarily because he accepted the defendant’s
repudi ati on by accepting a return of the purchase price within
several days after the defendant failed to transfer the title
of the tractor-trailer to the plaintiff. The plaintiff
treated the contract as being at an end. In this situation,
both parties are relieved fromperform ng any outstanding
obligations and the plaintiff may conmence an action for

damages.

[37] In order to claimspecific performance, the plaintiff
shoul d have refused to accept the defendant’s repudiation, in
whi ch case the contract would have continued in force and

nei ther party would have been relieved of his obligations
under the agreenment. |In this regard, see Senel hago v.

Par anadevan, supra, at para. 15.

[38] Further, the tractor-trailer was not a chattel that was
uni que such that an order for specific perfornmance shoul d be
granted. In order to establish that the property is unique,
the plaintiff nmust show that it has a quality that relates to

the proposed use of the property, which cannot be readily
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dupl i cated el sewhere: John E. Dodge Hol dings Ltd. v. 805062

Ontario Ltd. (2003), 223 D.L.R (4'") 541 (Ont. C.A).

[39] The tractor-trailer was not sold along with a sal eabl e
i cence, such as the vessel and fishing |icence in Jessen v.
Hol | oway Estate, supra. It was sold along with an opportunity
to obtain enploynment froma third party. The defendant did
not have the authority to grant enploynent to the plaintiff.
The plaintiff was able to obtain the enpl oynent in Decenber
2002. However, that may not be the situation today. M.

Sl obodi an testified that the plaintiff would have to nmake a
new application and Versacol d woul d proceed afresh to

det ermi ne whet her or not he would be approved. The approval
for enploynent was a condition precedent for the benefit of
the purchaser. It was not a licence or thing of val ue that

coul d be sold by the defendant.

[40] Counsel for the plaintiff submts that an order for
specific performance may be made subject to Versacol d
approving the plaintiff for enploynent. He referred the court
to two cases from Ontario, where the court awarded specific
performance in circunstances where a condition precedent to
the purchase and sal e of |and was dependant upon regul atory
approval: Orchard v. Fournie (1982), 139 D.L.R (3d) 144 ((Ont.

C.A) and Ludlow v. Beattie (1978), 87 D.L.R (3d) 561 (Ont.
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H C). 1In both cases, the |and being sold was part of a
| arger parcel and conpliance with the Planning Act required

that consent be obtained for severance.

[41] In Ochard v. Fournie, the vendors had obtained the
consent, but it had lapsed. It was held that “[n]Jormally, the
court will not order specific performance of a contract which
remai ns to be approved by a regulatory tribunal, but in the
present circunstances it can be assunmed that consent will be
gi ven again.” Further, the purchasers had at no tine

repudi ated the contract on the ground of that defect. The
vendors were therefore entitled to have until the date fixed

for closing to obtain a new consent.

[42] In Ludlow v. Beattie, the contract did not refer to the
need for conpliance with the Planning Act. The parties

di sagreed as to which party had undertaken the responsibility
to make the necessary application. The purchaser sought
rectification of the agreenent, a declaration that it was

bi ndi ng and specific performance. The court granted the
relief, adding terns that the contract was conditional upon
conpliance with the Planning Act and the vendor was
responsi bl e for obtaining the necessary severance. The
contract was to be specifically perforned upon the application

bei ng successfully made.
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[43] In my view, the circunstances in these cases involving
the sale of land are quite different fromthe present case.
The subject matter of those contracts was |land that was to be
severed or sub-divided froma larger parcel. Cearly, the
severance approval was a condition precedent to the vendor
being able to transfer title to the land. |In this case, the
subject matter of the contract was a tractor-trailer. The
only third party approval required for the defendant to be
able to transfer title was that of the |essee, Sovereign, and

that approval was given

[44] The condition in this case involves enploynent. A
significant amount of time has passed since the breach of
contract. The defendant has continued to be enpl oyed by
Versacold. |If Versacold were to approve the plaintiff for
enpl oynment on the sane basis is it did in Decenber 2002, it
woul d be put into a position requiring it to termnate the
enpl oynent of the defendant. In these circunstances, | would
decline to make an order for specific performance conditiona

upon Versacol d approving the plaintiff for enploynent.

[45] In any event, the plaintiff’s acceptance of the
def endant’ s repudi ati on of the contract disentitles himto an

order for specific perfornmance.
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b) Damages

[46] The plaintiff clainms danmages in the alternative. His
counsel submts that the danages should be the difference

bet ween what the plaintiff would have earned at Versacold and
what he woul d have earned had he retai ned his enploynent at

Di anond Del i very.

[47] The defendant says that the plaintiff was made whol e when
he received a full refund of the purchase price, which
occurred on Decenber 13 and 14, 2002. He also says that the
plaintiff is estopped fromclai m ng damages by accepting a
return of the purchase price, citing Fraser Valley Credit

Uni on v. Siba, 2001 BCSC 744.

[48] In nmy view, the doctrine of estoppel, either
representative or prom ssory estoppel, has no application in
this case. Further, because of the nature of the contract and
the inportance to the plaintiff of the Versacold enpl oynent,
the plaintiff was not nade whol e when he received the refund

of the purchase price.

[49] This was not a standard contract for the sale of goods.
The plaintiff had obtained the enpl oynent that was connected
to the tractor-trailer, and in reliance on this, he quit his

enpl oynmrent with Dianmond Delivery. |In order to put the
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plaintiff into the position he would have been in had the
contract been perforned, his danages shoul d be based upon the
di fference between what he woul d have earned at Versacold and
what he woul d have earned at Di anond Delivery had he retained
his job, for the period from Decenber 12, 2002 to the date of
trial. This elimnates the need to consider issues of

mtigation.

[50] The plaintiff is also entitled to receive the net

earni ngs that Versacold paid to the defendant for the period
from Decenber 5 to and including Decenber 11, 2002, when the
plaintiff worked at Versacold in accordance with the terns of
the contract with the defendant and his enploynent with

Ver sacol d.

[51] The parties did not present evidence specific to the net
earnings of the plaintiff and the defendant. | therefore
direct that an assessnent be conducted by the Registrar to
determ ne the anmpbunt of damages incurred by the plaintiff,
based on the cal culation fornula outlined above, unless the
parties otherwi se agree. The Registrar will have the
authority to award costs for the assessnent and to include

I nterest under the Court Order Interest Act, R S.B.C. 1996,
c. 79. The results of the assessnent are to be certified by

the Registrar.
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[52] Both parties also sought punitive damages agai nst the
ot her but neither counsel cited authorities to support such an
award. | do not find any basis to make an award for punitive

damages in the circunstances of this case.

[53] The plaintiff will have his costs at Scal e 3.

“B. Fisher, J.”
The Honour abl e Madam Justice B. Fi sher
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